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part of the state. 13 No consideration was given to the possibility that this period might extend well beyond the death
of the plaintiff or his withdrawal from the competitive practice of medicine. In at least one case the latter possibilities
have been held sufficient to invalidate a contract containing
4
such a covenant.1
North Dakota holds every contract in the restraint of
business void with exceptions of contracts involving the sale
15
In the only case
of goodwill or dissolution of partnership.
in point the covenant fell within neither of the two excep6
tions and was therefore void.'
In the above-mentioned case of Lewis v. Krueger, Hutchinson and Overton Clinic, 7 the defendant in error asked for
an injunction to enjoy violation of a restrictive covenant. If
the rule of strict construction had been followed, the injunction would have been denied, but instead the court took it
upon themselves to revise the contract and grant the injunction. It is submitted that normally this should be outside
the functions of the court.
Therefore, the better rule would seem to be that of strict
construction, as quite often when injunctive relief is granted,
there appears to be an infringement of private rights in regard
to free trade. Since these rights are basic to our economic
system of free enterprise, they must be preserved.
JOHN D. HOVEY

UNAUTHORIZED PRACTICE OF LAW - REAL ESTATE BROKERS
The defendant, Ford Hoffman
INCIDENT-TO-BUSINESS Realty, was charged with advising a client that it was competent and qualified to draft and prepare all the necessary
contracts, deeds, bills of sale and other instruments necessary
to the transaction; that the sellers permitted the defendants
to handle the transaction, including drafting of certain instruments affecting the title to the real property, and that $8.00

-

13.
14.
15.
16.
17.

Storer v. Brock, 351 Ill. 643, 184 N.E. 868 (1933).
Rakestraw v. Lanier, 104 Ga. 188, 30 S.E. 735 (1898).
N.D. Cent. Code § 9-08-06 (1961).
Olson v. Swendiman, 62 N.D. 649, 244 N.V. 870 (1932).
153 Tex. 363, 269 S.W.2d 798 (1933).
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was charged for drafting legal instruments. The plaintiffs
claimed that this constituted the illegal practice of law. The
Arizona Supreme Court held that real estate brokers cannot,
without engaging in the unlawful practice of law, prepare for
their clients or customers documents affecting title to real
property or give legal advice regarding such transactions.
State Bar of Arizona v. Arizona Land Title and Trust Company. 366 P.2d 1 (Ariz. 1961).
"Unauthorized practice is the performance of legal services
for others that by law only lawyers may perform. The line
between unauthorized practice and legitimate lay representation is often a fuzzy one; but, with many exceptions, only
lawyers may appear before courts, draft legal instruments,
and give advice on the law."1
Real estate brokers claim a right to prepare sales contracts
and deeds when acting as broker to a real property transaction.
This claimed right is the incident-to-business theory. This
theory was recently rejected in Wisconsin, 2 Colorado3 and
Arkansas. 4 The two former states refused to enjoin the defendants from preparing deeds, deeds of trust and releases, and
giving legal advice although these acts were held illegal. Arkansas followed earlier Flordia 5 and Virginia, rules which enjoined real estate brokers from such practice.
The argument that a fee must be charged to constitute the
practice of law when incident-to-business has been rejected.7
It was pointed out that the nature and character of the service
rendered was the determining factor.
When confronted with the question of whether real estate
1.
Johnston, Unauthorized Practice
Power Groups, 4 Kan. L Rev. 1 (1955).

Controversy, A

Struggle

Among

2. Reynolds v. Dinger, 14 Wis. 2d 193, 109 N.W.2d 685 (1961).
3. Conway-Bogue Realty Investment Co. v. Denver Bar Ass'n, 135
Colo. 398, 312 P.2d 998 (1957).
4. Arkansas Bar Ass'n v. Block, 323 S.W.2d 912 (Ark. 1959) (The court
also enjoined drawing up contracts for the sale of realty). Compare, In re
Gore 15 N.E.2d 968 (Ohio 1937). (The broker could do preliminaries leading
up to the deed's execution).
5. Keyes Co. v. Dade County Bar Ass'n, 46 So. 2d 605 (Fla. 1950).
6. Commonwealth v. Jones & Robins, Inc., 186 Va. 30, 41 S.E.2d 720
(1947). (The contract for sale could be drawn up by the broker but no
other documents).
7. Washington State Bar Ass'n v. Washington Ass'n of Realtors, 41
Wash. 2d 697 (1952). "The probability of injurious consequences from the
acts of the unskilled is shown by the constant stream of litigation arising

from this source. These consequences are not made less probable, nor are
their results less severe, because the unskilled are not paid for their services."
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brokers could draw up simple documents, Judge Pound said,
"I am unable to rest any satisfactory test on the distinction
between simple and complex instruments. The most complex
are simple to the skilled and the simplest often trouble the

inexperienced.

''

8

The use of printed forms has met with similar disfavor. 9
In Keyes Co. v. Dade County Bar Ass'n 10 the court said, "An
instrument entirely adequate in one instance may be totally
inadequate in another. . . . " In other jurisdictions printed
forms may be used provided no charge is made for document
preparation."
Another defense raised by realtors is that drafting simple
deeds and other simple documents falls outside the practice of
law. 2 This is especially true when printed forms, which re3
quire only the filling in of blanks, are used.
The practice of law is limited to certain persons in the
public interest and not for the benefit of attorneys. 4 The
underlying reasons which prevent corporations, associations
and individuals other than members of the bar from appearing
before the courts apply with equal force to the performance of
those customary functions of attorneys outside the courts. 5
"A legislative act which purports to permit gratuitous work of
a legal nature by the unskilled or unqualified, can impose no
restriction upon the power of the court to grant an injunction, if the court determines that the continuation of such

8. People v. Title Guarantee & Trust Co., 227 N.Y. 366, 125 N.E. 666,
670 (1919).
9. In re Gore 15 N.E.2d 968 (Ohio 1937). (Even selecting the appropriate form for others constitutes the practice of law).
10. 46 So. 2d 605 (Fla. 1950).
11. Conway-Bogue Realty Investment Co. v. Denver Bar Ass'n, supra
note 3; Hulse v. Criger, 363 Mo. 26, 247 S.W. 855 (1952); Cain v. Merchants
Nat'l. Bank & Trust Co., 66 N.D. 746, 268 N.W. 719 (1936).
12. In re Opinion of the Justices, 239 Mass. 607, 194 N.E. 313 (1935)
(When not conducted as an occupation or yielding substantial income, it
may be outside the practice of law.)
13. Illinois State Bar Ass'n v. Schafer, 404 Ill. 45, 87 N.E.2d 773 (1949).
(The use of blank forms Is not the practice of law unless information Is
elicited from the client, considered and acted on.) Ingham County Bar
Ass'n v. Walter Neller Co., 342 Mich. 214, 69 N.W.2d 713 (1955); Reynolds
v. Dinger, 14 Wis. 2d 193, 109 N.W.2d 685 (1961).
14. Conway-Bogue Realty, supra note 3; In re Opionion of the Justices,
supra note 9; Latson v. Eaton, 341 P.2d 247 (Okla. 1959) (Such a law is
for the protection of that class or segment which might be injured by
unskilled and untrained persons). State ex rel. Reynolds v. Dinger, supra
note 2.
15. In re Opinion of the Justices, supra note 12, at 317.
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work is, in fact, against the public interest."16 A conflict of
interest violates such public policy.Y
North Dakota has held that non bar members could draw
simple legal instruments when incident-to-business if no
charge is made.' 8 However, this ruling is 26-years-old.
The practice of law should be limited to the skilled and
qualified for the public's protection. The unskilled cannot
determine if an instrument is simple or complex if they do not
understand the intricacies of a complex document. Since realtors are not required to possess a knowledge of real property
law, it follows that they should not be allowed to prepare legal
documents. A printed form will not solve the problems nor will
the absence of compensation. How any court can rule otherwise is incomprehensible.
LYNN GARRETT

16. Washington State Bar Ass'n v. Washington Ass'n of Realtors, 41
Wash. 2d 697, 251 P.2d 619, 621 (1952).
17. Hines v. Donovan, 101 N.H. 239, 139 A.2d 884 (1958). (Acting as
attorney and broker in the same transaction is a conflict of Interest.)
18. Cain v. Merchants Nat'l. Bank & Trust Co., 66 N.D. 746, 268 N.W.
719 (1936).

